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B~1708751 September 24, 1973

Technor, Rubin, Shapiro, Silvarstein
& Slass
Seventh Floor 1201 Cheatnut Street

Philadalphia, Pennsylvania 19107 QFQY DGC[]MEN1 AVA“_ABLE
Attentiont Barmard L. Shapiro, Eeq.
Gentlenent

This ia in reply to your lotter of June 1, 1973, end prior
correspondence proteating on hchalf of Prica Induatries, JIne, (Prica),
apadinst tha averd of a contract to any other f£irm undew IFA DSA 400-
73-B~7851, iasucd by the Defensa Supply Agency (D3A),

Tha subject IF3, dssuad on April 24, 1973, solicited bids for tvo
Diceel/Blectric Generator setes on both an £,0,b, oripin and an £,0.b,
destination binsla, Taree bids were recedvad in response to the
solicitation with the IN-TROL Division of ASBECO Corp, (La~Trol) being
the 1o bidder, Holt Broa. (liolt) sacond aad Price thirvd,

The protest of Price {s based on the allegation that both the bids
of In-Trol aad liolt are nonrespongive end thorelore award should be
nucea to Pricc a3 tho low responsive ond regponsible bidder,

A copy of the raport of DSA respousive to your protest was
fumished to you by D3A for corment. As our Office has wot received
any furthor crrregpondence fiom you within the tins linits fuaposed by
our Office, wo will proceed to decide the protent on the basis of the

present record,

As regardi tho bid submiited by In-Trol, you contiond that the bld
is nonrasponsivo bocause:

(1) Uhil» tha IFB requested bidas on two pencrators, In-rol
ingarted the some price in both tho unit price colum and the
total amouat column;

(2) VUnneccssary descriptive literature wos subndizted with the
bid; and
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{3) In-Trol failad to certify on Papagraph Bl7 (Affirnmative
Actiun Progran) and vn Paragraph B23 (Jewel Bearing Cuvtificate).

The firot basis of youv protest againgt In-Trel is grounded on the
fact that since the conpany put the sass prics for the unit price and
the total amount bid for f.o.h, origin, it in unclear whethar il waa
bidding on one or two genarators, -

Paragraph 2(c) of Standard Forn 33A, vhich was incorporated by
vafareace into tiie 1T, reads os follows!

"Unit price for each unit offered ahall he shawn and auch
prica shall includa pacliing unless otherxwise apacified,
A total shall ba entered in the Amount column of the
fchadula for cach {tem offevads 1n case of discropancy
between a unit price and extended price, the unit price
will be presuned to he correct, suhject, howvever, to
correction to the oome axtent and in the sane mannex as
any other mistala,"

In-Trol did not chanpe tha nurber of unite offercd and alse verified
its unit price to the contracting officer, In this typa of situation,
we believe the repsonsble interprotation of tho bid should ba that the
umit prico controla ond the extended price way ba corvected to conforn
to the actual total of the uait price, W-101147, April 4, 1937, Ia eny
avent, it appears, an reported, that In-Trol'as bid price fio.b. destina-
tion (32,700 cach-—nxtended price, $065,400), shout vhich there s no
queation, i1 lowar thon 1ts evaluated £,0.b, origin bid, and consequently
1f miard 1s to ba mada to In~Trol it vill be nade on an f£.0.b. destination
beais,

Secondly, you state that the apecifications in tha IFD were nufficicent
anc thot In-lrol attenpted to take exception to these specificaticns by
swnitting deseriptive literature with its bid, even though In-Trol
wrota on the i tewaturod

HGIERATOR SET AND ACCESSORILS AND COMNTROLS 10 BE DUSIQIED
AND UQUIPPED PER CUSTOILZR'S SPEC. DSA-400~73-B-7851 KO
EXCEPTIONS TAKLN"

The contracting officer forwarded tha bid of In-Trol to the oxdering
activity, U. S, luaval Shipysrd, Portsmouth, Virsiunia, to dutexrmine if
there were any deviations dua to the submiasion of the dascriptive
Literaturae, 7The contracting officor was advised that thare wera no
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deviations, U(ur Office has held that where descriptive litervature 1is
voluntarlly furnished and that literature does not deviate or qualify
tha bid, the mave subnission of sucl liraraturve does uot render the
bid nonresponsive, B-167057, April 23, 3970} 49 Coup, CGen. 851 (1970),
From ouvr yeview of the record we are unable to conclude that the
brochuxe attached to In-Trol's bid deviated from tha advertised
spacifications,

Thirdly, yeu balieve the failure of In-Trol to complete the Jawel
Bearing Cortificrtion and tho Affirmative Action Program clause would
also render the bid of In-Trol nonresponsive,

The Afffrmative Action Program only applies to contvactors vith
wora than 50 employees and whose offer 1n more than §59,000, Hhile the
bid prico of In~Trol excceded §$50,000, In-Trol stated in paragreph 6 of
Etandard Farm 33 that it employed less than 50 employees and the preawvard
survey conducted on the firm showa that it eiploys 43 persons, ﬂherefore,
the conpletion of clause Bl7 wes not a requireaent for the bid of In-Trol
to bo responsive,

As rogards the Jewel Bearing Certificatlon, whiech In-Trol {aziled to
complete, youv attention is divected to parazraph 1~315.2(c¢) (3) of the
Armed Services Procurement Resulation (aSPR; Interin Revision dated
June 2, 1¥72) which reads, {n part, as follows!

& &% Podluro to subpit this certification with a bid or
proposal shall not render such bid or proposal nonrasponsiva,
~ but tho certification must be obtained froa the procpective
, contractor prinr to award."

In tha rerort to our Ofricc of June 24, 1973, the contracting officer
stated that incuilry wog nada of In~-Trol nfter bid opening and that In-Trol
&dviszed that u¢ jewel bnnrixga would ha incorporated 4n the item being
proaunred, :

Yor the foregoing reasonu, the bid of Xn-Trol may be considered for
~award of tho ivuvtant contract,

Concerning the bid of llolt, wou allega that such bid 1o nonreuponaive
for the follouxnu reasons!

(1) Holt failed to complete paragraphs Bl7 and B23 4a the '
golicitutiou, 23 did In-Trol; ,
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(&) Ho wit price was shoim by lolt for Xtem 0002 (Instructions
. and }Hunuals), therefore raiaing doubts 0% to wiather it 15 {ncluded
in the base price ov was unintantinpally left blaak;

(3) lolt did oot insert a price for f.0,b. destination, and
(4) Failed to properly complets tha delivery schodule,

Your arpunent an to lolt's failura to cortify the Jmiol Bearing
Cortificate vas angvered proviously in rapard to the In-Tyol bid,

t¥hila Molt caploys ovar 50 percons and its hid exceeded the $59,000
ikt of paragraph L7, it did not complate tio Affirwative Action
Progran clauge in the IFd, llowever, this faflurs dees not rvendor the
bid nonvespoasive and tic Inforuation way bo outained prior to the
awvard of tha contract, ASPR 2-405(vi); 1~177001(1), Jeuuary 9, 1973,
and B-174337, April 10, 14972,

Noxt, you contend that Holt did not fnsert a price for the instruction
pwwuele, ldowever, w crmsination of liolt's Lid sliowa thar they eateved
tho notation "No charge" oppoaite ftes 0002,

e next reaeon you advance for thue noireaponsivencae of lalt's
Lid (o that Holt oaly cumitted o price for f.uo.d. orlatn end noue for
f.0.bs destination. A review of tho IV} shovs that pavazraph 2 of
clawac U4 reads as follown)

"Bida/Offera nre invited on tha basii of hoth FOY Oripin and

Destination for itexg 0001, The CGoveravent will avard on nuei

bania &0 the Contracting Officer dateruines to be mont advan-

tagaous to the Covernuant. A BLd/0ffar en the basip of D

Orijin only ox I'0l Destination oaly Liv ncceptable, but will be
: ¢valuatod only on tha basis aubmittad,"

Ay thin clauwge allowod bids on either basia, tha bid of liolt 1g respuncive.s

Floally, you assert that lolt did not conpleta the delivery ochoedule
properly aad that this fetllure aliould render ita bid nonraspousive. Thz
delivery ecnedule zontained tha Covermant's dasired delivery dates with
space allowed for the bLidder to offer his orn nchedule as long ns 1t iu
within tho Coveinscat's required dolivary schadule. Tha Coverument
dalivory schodule required delivery on aa f.o.b. orlgin basis by
Janusvy 15, 1974, and on an f£,0.bL, deatination basis by Januaxy 33, 19735,
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Holt did not complete the portion of the delivery scheduls
concerning "Item Wo," or "Quantity" nor did it pive a date for dalivery
of the tachnical manuals called for vider Item 0002,

Ve believe a reading of the delivexy schadule as a whole shows that
liolt intended to be bound by the required delivory senedula of the
Covernnent, 7he nane dates weve inserted for f,o,b. origin aund destina-
tion as thosa vequired and if an excoption wes to have been intended,
othier dates vould have been useds Regarding tho wanuals, in the Contract
Data Requirements List, it io stated taat tho manunls will bo delivered
concurrent with the end produet or harduare.

Thoreforoe, there 15 no basis to doternine that the bida ¢f In-Trol
.* and liolt vere nonreaponsive, and accordingly ycur protest is deniod,

Sincerely yourso,

Paul G. Dexbline

For the Coaptroller Ceneral
of the United Srates
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